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73 CUM. 977 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEU YORK 


x 


UNITED STATES OF AMERICA 


-v - 


ANDRES EDI AN, : 

Defendant. : 



The Grand Jury charges: 

On or about the 16th day of June, 1973, in the 
Southern District of New York, ANDRES ROiAN, the defendant, 
unlawfully, intentionally and knowingly did possess with 
intent to distribute Schedules I and II narcotic drug controlled 
substances in the following approximate weights: 

3.07 grams of bcrc?n hydrochloride, 

4.06 grams of cocaine hydrochloride, 
and 8.55 grans of methadone. 


(Title 21, United States Code, Sections 
812, 861(a)(1) and 861(b)(1)(A).) 








?ruc^- 


FORE: AM X' 


•y 


PAUL J. CURRAN 
United States Attorney 








■ aMf.yvTTti-f ' m 


Umteb States Ptetrict Court 

Southern district of new York 


THE UNITED STATES OF AMERICA 


ANDRES ROMAN, 


Defendant. 


INDICTMENT 

73 Cr. 

Title 21, U.S.C., §§ 812, 
841(a)(1) and 841(b)(1)(A). 


PAUL J. CURRAN 

United States Attorney. 

A TRUE BILL 


Foreman. 


FM—SS—2-19-71—20M—«9S» 


' OCT 19 U 


&>(£//?*>* G*?///)csst7c_ _ . 

h*ffi-TTH T «*S3tHOF, E3Q., ASSIGNED AC ATT iRNtY «1nDEB C.J.t. 


iOF COUNOEC 


TtlmJa <Mt g\t\Uy — Bail COlUiltUid. (lX/,000 Rp.6 /O 7c y) . «_ 

NOV 11 id /4 Xcv\ 'C & -v-c v - co 

/X, /(-I • 








/J? 


i ■ 




' MAY 301975 Opu-MoO PiLtcX). , A 

JUN 6 — 1975 J^effeioDwor pR£s£^r loitK 

(VTTDI^N^.U . OJAS to . 

5f>.\L appiic.vhXro u\bbv&<j tH'L Deffeor^^i . 

B(V\L -t£ Gi G?ioT\iou£j& (iijOOD PP .6 63 ,Q /c t> 

5t:^TtNiCi. 3 oi 0£. 3 d ; ° . 

<£'Jd-/S" C <~7 r Z / 

/ , s ^ / Q" ^ y . v /_*- 

^ C<-' d-d' C.-t^jU’**-*-^y x ,-te' -^* l c<~.i. 

w ^c*t / X^^ cc ^ XpKo'u/. X/'X c '' ^ J - 

pX s~SLC->i^£*~is„ lJL*^ *^<Xc <^- 


<£'Jd-/S" '(X- A y'- :/ ^ t<TZ / yLtr.-c 




^ C -X. c .< ^ * <’ r * 7T7c . vvC /y C- , ■<£ rX A A C U , J ! y 

fait'- ^ ^ .<.'i u -'^ crf-C /-- ;■ f / '^ 


4 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


■ o t 


UNITED STATES OF AMERICA 


-against- 


ANDR2S ROMAN, 


Defendant. 


OPINION 


73 Cr. 977 


APPEARANCES: 


HONORABLE PAUL J. CURRAN 

United States Attorney 

Attorney for United States of America 

By: T. Gorman Reilly 

Assistant United States Attorney 
Of Counsel 

LARRY S. GREENBERG, ESQ. 

Attorney for Defendant 


KEVIN THOMAS DUFFY, D.J. 

The defendant, Andres Roman, was indicted, 

73 Cr. 977, and charged in one count with possession with 
intent to distribute narcotic drug controlled substances, 
21 U.S.C. 55 312, 342*, (a)(1) S, 3411b) (1). Roman waived a 
jury and I began the trial on November 11, 1974. Although 
there has been no request under Rule 23(c) F.R.Cr.P. that 
I find the facfs specifically, I believe it is only fair 
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to set forth the evidence upon which I base my decision. 

On the morning the trial commenced, the defendant m 
moved to dismiss the indictment on the grounds that, in 
violation of Brady y. Maryland , 373 U.S. 83 (1963), the 
government had failed to turn over to the defense material 
that might possibly be exculpatory. The material the defend¬ 
ant sougnc was post-arrest, pre-arraignment statements that 
may have been made by the defendants in a closely related 
case, 73 Cr. 931, specifically Domingo Rosario, Ignacia 
Rosario and Carolyn Baxter. 

response to this Brady motion the government 
asserted that it did not have any exculpatory statements in 
its possession. However, the government did admit that the 
particular!statements the defendant sought are those which 
would ordinarily appear on Form No. USA 33-S-306, which is 
a U.S. Attorney's pre-arraignment form, and that for the 
three defendants in 73- Cr. 931 and for the defendant in this 
catheoe forms could not be found.despite three separate 
attempts to locate them. 


I decided that a hearing would be necessary to 
determine whether any statements nad been made and, if they 
had, why they were nor-/ apparently missing. Because the wit¬ 
nesses necessary for such a hearing were not immediately 
available, I proceeded with the trial and reserved any decision 
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until aftar a Brady hearing could be scheduled. That hear¬ 
ing was set for December 2, 1974, and since the apparent 
disappearance of the allegedly exculpatory statements in¬ 
volved not only the defendant in this case but also the 
defendants in the related case referred to above, 73 Cr. 981, 
the hearing was a joint hearing and attorneys for the de¬ 
fendants in noth cases were present. 

The evidence introduced at this hearing established 
tnat Andres Roman, Domingo Rosario and Ignacia Rosario were 
arrested on June 14, 1973. The investigations leading to 
tneir arrest had been conducted by the New York Drug Enforce¬ 
ment Task Force and, therefore, after their arrests they 
were taken to the Task Force headquarters at 201 Varick 
Street ror processing. Harold Rodell, the Task Force Group 
Supervisor in charge of these cases, testified that neither 
during the processing period nor at any later time did he, 
or as rar as he knew, any member of his staff, take any 
v>rii__en statements from any of these defendants. 

Rodell further testified that on the date these 
defendants ware processed, two attorneys were assigned to 
work with his Task Force office, Dan Pykett and Vincent 
Promuto, and that- in the usual course each defendant would 
have seen interviewed by one of those attorneys prior to 
arraignment. During this interview, the Task Force attorney 
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would, under standard procedures, complete Form No. 

USA 33-S-3Q5 entitled "Statement of Defendant Before 
Arraignment Made to an Assistant United States Attorney" 
(hereinafter "Form 306"). Rodell did not know which Task 
Force Attorney, Pykett or Pronuto, interviewed these de¬ 
fendants and he stated that a search of all the files in 
the office failed to uncover any pertinent Form 306s. 

The second witness called at the hearing was 
Lawrence Mason, who at the relevant time was the Administra¬ 
tive Assistant to Andrew J. Maloney, the then Regional 
Director of the Office for Drug Abuse Law Enforcement 
("ODALL’’) . Mr. Mason testified that starting in May of 
1973 and for approximately four months thereafter, Vincent 
Promuto was employed by ODAJLE and was assigned to work with 
the Task Force at its 201 Varied; Street office, fir. Mason 
then stated that during the week preceding the hearing both 
he and Miss Debra Prager, who had been Pronuto*s secretary, 
searched all of their files and were unable to locate any 
Form 3063 for Roman, the Rosarios, or Carolyn Baxter. 

The third and final witness^/ to testify at the 
Brady hearing was Vincent Prcmuto, who is presently the head 
of Public Affairs for the Drug Enforcement Administration 
but who was, on June 14, 1973, a special prosecutor assigned 
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to the New York Joint Task Force. Promuto testified that 
ha, and not Pykett, had interviewed Domingo Rosario, - 
Ignacia Rosario and Andres Roman. He stated that it was 
his usual practice to fill out a Form 306 for each defend¬ 
ant he interviewed. However, he did not usually fill out 
that part of page two of Form 306 which wa 3 the space 
designated for "Defendant's Statement". Promuto said that 
as a general practice he would not take a statement from 
defendants because "I felt like I spent half my time in 
court if I did testifying." Promuto had no recollection of 
being given a statement by Andres Roman, Domingo Rosario, 
Ignacia Rosario or Carolyn Baxter, nor did he have any 
idea of what could have happened to the Form 30Ss he had 
filled out. 

On the basis of the testimony adduced at the 
hearing, I find that the interviewing attorney, Vincent 
Promuto, did not take any statements from any of the de¬ 
fendants and, therefore, the missing Form 306s which he 
completed could not contain any exculpatory material. I 
further find that cha loss of the Form 3063 was inadvertent 
ana accidental and that the government has made a good faith 
effort to .locate them. The motion to dismiss the indict¬ 
ment for failure to turn over exculpatory material is there¬ 
fore denied. 
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Turning then from the Brndy hearing to the trial 
itself, the prosecution introduced the testimony of six 
government agents and there was a stipulation as to a 
chemist’s testimony. The defense did not call any witnesses. 

The testimony and the exhibits established that 
on June 14, 1973, nine officers from the Task Force executed 
a federal search warrant with a no-knock clause at apart¬ 
ments 15-15 of 1930 Second Avenue in Manhattan. The officers 
made a forced entry at approximately 5:45 a.a. and, coming 
in through tne kitchen and walking through an adjoining liv¬ 
ing room, some of the agents turned into a bedroom, in this 
bedroom they found the defendant Andres Roman sleeping in 
bed with a small child. 

On the night stand next to the bed in which Roman 
was sleeping the agent3 found and seined a tinfoil ball and 
a clear plastic bottle. The tinfoil ball contained approxi-* 
na * :e -i r 3.6 grams of coc ain e which was wrapped in six small 
tin-oil pacxets. The clear plastic bottle contained 13.2 
grams of cocaine in seventeen tinfoil packets. 


Elsavhere in this bedroom the agents found and 
seized, from a bureau drawer, 41 glassine envelopes in three 
dij.rerant bundles; the contents of these envelopes were field 
tested as cocairabut later found to be heroin. Also in the 
bureau drawer was a gold metal key-shaped case which con¬ 
tained marijuana. 
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In the living room of the apartment the agents 
found and seized two tinfoil packets; two marijuana ciga¬ 
rettes; a jar of lactose; a small scale; a measuring spoon; 
a strainer; and four marquis reagents of the type generally 
used for field testing drugs. The kitchen refrigerator must 
have had a "chilling effect" on the six tinfoil packets of 
cocaine that were found therein. Like the refrigerator, the 
eachtub was also put to a somewhat unusual use — it was 
u ed for storing 700 small glassine envelopes of the type 
usually used for bagging narcotics for retail sales. Five' 
methadone tablets were found in a bedroom other than the 
bedroom Roman had been sleeping in. 

In addition to the narcotics and paraphernalia 
described above, some money was also seized from the apart¬ 
ment. A Nestle's Quick can taken from the bureau in the 
bedroom in which Andres Roman had been sleeping contained not 
"hot" chocolate but approximately $211. A black purse found 
in another bedroom contained $213.63. 

During this search and seizure Ar.dres Roman was 
placed under arrest. Michael Spataro of the New York city 
Police Department read hi* his rights; these were read fro* 
a card that Officer Spataro carried in his wallet. Officer 
.jpa-a:o askod tna defendant, "Having these rights in mind, 
do you wish to talk to me without a lawyer?" Roman was then 
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asked whose "stuff" it ws th=»*- v 

* s *- nac haa J“ s t been seined and 

Ros,aa answsred that it belonged to him. 

Prior to being taken out of the apartment, Andres 
Horan again stated that all of the "stuff" in the apartment 
was his. His coaraon-law wife, Ignaoia Rosario, was present 
when this statement was Bade and sha stated, "Yes, that is 
rignt, all the stuff is his." 

In audition to the physical evidence and the de¬ 
fendant's admission, the government offered the testimony 
of Don Stura, an employee of the Department of Justice 
assigned to the New York Joint Task Force. Mr. Stum stated 
that on June 7, 1973, seven days before the events which 
form the basis of this indictment, he was working in an under¬ 
cover capacity and had a conversation with the defendant. 
During this conversation Roman told Sturn that he could sup¬ 
ply him with “weight ", an one-eighth kilo of heroin, because 
he had a “good connection." Homan and Sturn set a time and 

Place for Sturn to pick up the one-eighth kilo but Stum did 
not keep thi 3 appointment. 

On the basis of the testimony introduced at trial, 

I find that the government has provan beyond a reasonable 
count that the defendant Andres Roman did, on June 14, 1373 , 
unlawfully, intentionally and knowingly possess with intent 
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to distribute Schedule I and II narcotic drug controlled 
substances in violation of 21 U.S.C. 55 312, 841(a)(1) & 
841(b)(1)(A). 


A verdict of guilty is hereby directed. The 
defendant will be remanded the date for surrender to be 
set by the Department of Justice not later than five (5) 
days from the date of this opinion. A pre-sentence report 
is reguested. Sentence will taka place on June , 1975. 



Dated: New York/ New York 

1975. 










1/ Trie parties apparently understood that Mr. rromuto was 
to be the last witness to testify at the 3rady hearing. 
There was, however, a failure in communication for it 
wa3 xav understanding that the government xvished to call 
one additional witne33 v/ho was travelling somewhere in 
Asia. I postponed a decision on tna notion, and conse¬ 
quently a decision on the trial, until this witness re¬ 
turned from Asia. V7hen quite some time passed and I wa 3 
not informed of the return of thi3 witness, I contacted 
the parties and was informed that neither side intended 
to call any further witnesses. This failure of communi¬ 
cation resulted in the unfortunate delay in the filing 
of this opinion. 
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United Statics ot America 


1930 2nd £ve*, K.Y., N # Y. 

Apts. 15 and 16 (Corriinea into oaa 
Apt.) Fifth Floor Rear 


/Vj* 

Magistrate’s Docket Xo. /-^/ ■ 

Case So.y//^' 


SEARCH WARRANT 


To Any officer or Agent New York Joint Tasu 
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tha. ne •< ij£2 , X2»X2' j L a \ on the premises known as ■ 


IS80 2nd Avenue 
New York, New York 
Apartments 15 and j.o ^uotabine^ 
r tin ^ *.c»c* i. 


into one apartment) 




in the Southern District of New York 

there i» now being concealed certain property, namely ;• arc Otic drugs, cutting 

u-tterici and paraphenalia books, papers, mbile's', P p'a'sspcucs 
and false idency documents, weapons 


designed for use cr which have been used^or axe eeing 
used as the means ©£« iO'Osa£citt > isJg^ aareraiaijaal orxense. 


and as I am satisfied that there is probable cause to nvlieve that the property so describes is being 

co..celled on the * j. above described rit&u th. t the icrc^oinpr jjrouncis lor application lor is.su- 

iOr C L'i ~C IT V jLT. i.o LaC 

oretri.ses without notice ar.u zex.xu r that tnis . 

nit are hereby commanded to searvn lortnwitn iv. •; 


‘ premises j 

aace of the search warrant exist. Tnat gruUO.es e. xt> 


1 •• -C O'... I• 
a or/. i*e propeiv,* .''pehuieu. . 

T J- w» lC ~ l-j U • tb » a 


s e c \ . >i 

v riiih wjiroiiii «ti 

ui m; 

•king the searen 

fo i 

there to 

sei'/.o it. 

'.cavi 

r.a a copy of this wa 

• M >• ’ 

iea invoi 

i.tory of 

the ; 

property seized atui 

wiiiiii 

ten day 

s of this 

s uat. 

■, as rcciuirci. oy .aw 

i 

i«uOll th. 

s 7 th 

da} 

• of Jure 


r any . . . x in the day or night 1 


a;ui u tr.e property oe 
riv Taivon. a.m '.'/.’pare 



l *.S. .tfi! 


i nr 


?• . • ..’a - I(>i!i' 4 »«f Ci vrn.nni jirr.vi.n. **Ti •* riir.vt 

i» on 5no |»c*t.- *• .i nr in th»* piacr t»» t»*? ►vuichttl, tr»v ’•Hurra:. i may 


; . • r la- *c.\.d .v. ;r.* »U>tiir.*. b*.* *f :f> 
e.i- t it i-c %eivr*t at anv tim**." ( Uuk- iK't 


; a- t . po>.th. »hat 


a 



RETURN 


I received the attached search warrant 


10 73 , and have executed-it as 


follows: 


... v T searched l described 

, 19 73 at5:45 -liocipc* . ... M. I 8eaicnea i the premises j 


On Juse 14 , 19 73 at5:45 - •- * u * 1 _ i the premises, 

in the warrant and 

I left a copy of the warrant with'-t.:^^-^^;^— 
together with a receipt for the items seized. 

The following is an inventory of property taken pursuant to the wan ant. 
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I swear thrt this Inventory is a true and detailed accountof all the property taken by me on the 
warrant. /. . ~SP) / sP, / ^ 
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FOR THE 


- - - -SOUTHERN- 2XISIRICX - 07- -EEW - TORIC - 


United States of America 


Magistrate’s Docket No. J - 

Case No. 


1980 2nd Ave., N.Y., N.Y. 

Auts. 15 and 16 (Combined into c-a 
Apt.) Fifth Floor Rear 


before 


Name of Migi«*r*U 


AFFIDAVIT FOR 
SEARCH WARRANT 


Address of Muulri'i. 


The undersigned being duly sworn deposes and says. 

fVias reason to believe) *■ Cot 32 na.pi 25 Ti> 4 ti 2 ii)S 

That he that (on the premises known as) 

1980 2nd Avanua 

New York, New York N 

Apartments 15 and 16 (Combined into one apartn-nt) 

Fifth Floor Rear 


in the Southern 


District of New York 


there is now being concealed certain property, namely narcoti^dru^s^ cutting 
material and paraphenalU books, papers, nonies, passports 
and false identity documents, weapons 






which are designed 
used as the 


for use or which have been used or are being 
ii^ans df u^ritahrsal offense. 


And that the facts tending to establish the foregoing grounds for issuance oi a Search \V arrant 
are as follows: 


SEE RIDER 



Sworn to before mo, and subscribed in my 

i 



1 The F.'.leral ituie* of Criminal Procedure provide*: "The warrant »Huli 
tne property is on the person or in the place to be *e*rcheii, tne 


direct tn.it it be served in the daytime, but .f the nflidavit* 
warrant may direct that it be served ut any time." OUle ilC) 


nre positive 


2 . 
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RIDZR 


X am a Soecial Agent of the Bureau of Narcotics 
and Dangerous Drugs assigned to the New York Joint Task 
Force and as such, acting in an undercover capacity I visited 
the premises at 1980 2nd Ave„, New York City, Apts 15 anc 16, 
which are combined into one apartment, on the firth floor 
rea^of said building and observed the following: 


1. Cn May 2, 1973 I spoke, at length in the 
said apartment with the lessee Ignacia Rosario and her 
son Domingo, a/k/a Tony, about narcotic drugs. I was 
advised that the Rosario's could supply up to 1/8 kilo of 
heroin. I was shown lactose and other cutting agents 
and given advise on the proper uses of each kind. 


2. On Kay 11, 1973, I again visited the same 
apartment and there mace a purchase of heroin in two pac¬ 
kages. One package, weighing 9.5 grams was delivered to 
me by Ignacia Rosario and Carolyn Baxter. The second 
package, weighing 9.2 grams, was delivered to me by 
Domingo Rosario. The contents of Both packages were 
analyzed and found to contain heroin hydrocloride• While 
present in the said apartment, I observed Ignacia Rosario __ 
make two sales to unknown persons - whom she said were 
heroin customers. 


3. Cn Kay 22, 1973, while in the mentioned 
apartment, Ignacia Rosario shewed me a quantity of alleged 
heroin which she said could be cut three times. She cut 
the white powder in my presence and sold same to another 
person. Domingo Rosario then delivered to me 15.7 grams 
of heroin for which I paid $ 15 oo This powder too was 
tested and determined to contain heroin hydrochloride. 


participating in this sale were Domingo Rosario, Ignacia ~ 
Rosario, Jose Rosario anc^Papo" 


A. On June -5, 1973, 
apartment spoke to Ignacia and 
delivery of 1/8 kilo of heroin 
Rosario said that he nad j ec >- 
which could be cut 6 times. 


I returned to the same 
Domingo Rosario and ordered 
for'June 7, 1973. Domingo 
purchased 2 ounces of heroin 


5. Ignacia Rosario claims to have been arrested 
for possession of Dangerous Drugs and indicates that at 
that time she had 1/8 kilo of cocaine, a gun, and $11,000 
on the premises but that the searching officers failed to 
locate these articues. I have verified the fact tnat 
Ignacia Rosario was arrested in 1970 and 1971 by the New 
York City Police Department. 






DON STURN 






